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Duty of the Recorder of \
-.needame:thaylatmt -

Honorable mm J« Renkes TUONON

State's Attorney
whiteside County
Courthouse

Morrison, Illinois 61370
Dear Mr. Renkest
I have your letter

in you ask the following

odugnt is not irregular on
- what. exttent alwuld the

e recordexr aecline to record even
ter/ he has regquested, and received, an
tidavit pursuant to paragraph 5a of the
Act? (Ill. Rev, Stat. 1975, dh. 109.
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3. 1f the recorder of deeds does have the ,
to uvaatigte deeds and leases, not
rregular on their face, and may not decline
to record deeds or leases even where an
affidavit hag been supplied in . liance
.wwhaectmsaofmmatm t are
the appropriate remedies agaimt a recorder
wvho improper grmsentazmrdadoamm
and vhat would the liability of the recorder
be in such a casey?

. ) ed specifically with the recordation of
docunents in vhich the recording party claims to come within
one of the exemptions listed in paragraph 1(b) of “AN ACT to
revise the law in relation to plats* [hereinafter the Plat Act].
I1l. Rev. Stat. 1875, ch. 109, par. 1l(b).

In responge to your first question, it is my opinion
that the duties of the recorder as set forth in section Sa
of the Plat Act (X1l. Rev. Stat. 1975, ch. 109, par. S5a),
~are ministerial, and therefore, he has no discretion to
refuse t0 record a deed or a lease which is regular on its
face. Section Sa of the Act provides as follows:

th&engmggt?a ﬁl?wt? r%mgor

lcanes attenpt to property cone

mqmmwmez 8 Act., In case
osmm.mmm»fmaaermmuuu
of 'zit.le af.’ ang may regquire the person
ﬁthu ting su dgworlmmhgiwe;wt
. legality of a conveyance an a v
.astethefammichmtmhmmme
Emthepmv.tsm;efthismr
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The guestion you have posed turns on whether the acts which
. the recorder is required to perform under section Sa are
ministerial, | |
 an action which is sbsolute, certain and imperative,
which involves the execution of a set task and which is
imposed by a law which prescribes the time, manner and
occasion of its performance with such certainty that nothing
remains for discretion, is a ministerial ome. (peabody v.
' iet (1928), 330 x1l. 250, 257.) Section Sa
' prohibits the recordation of deeds or leases which attempt to
. convey property in contravention of the Plat Act. The action
‘to be performed by the recorder is clearly s ministerial one.
The recorder has no discretion but is simply prohibited £rom
- recording documents which, on their faces, contravene the Act.
The task is a set one, and a specific procedure, the proviaion
of an affidavit, is set forth to operate in situations where
~ doubt as to compliance with the Act exists.
B Although the powers of the rmxder are mtn&sterial.
"ha is not relieved of rxesponsibility to perform the quties
of his office, as pmcxibad by paragraph 3a, in good faith,
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Therefore, he mm refuse to reczora any aomeyance oe
property which, on its face, ia m w.w.ataon oz any pn:e of

-In mspome to ywz soemd quaaum\. it ia oy op:l.nien

_ that once an aﬁﬂdav:lt m been :equesm and recelived, the

remder ‘nay not rem to xmxd a am or a 1eaae premtea

_ f fox. umﬂaﬁm. | meer&et may, in the good zeaith wercﬂ.aa
w,,af his pam:aph 5a autim (z11. Rev, mat. 19?5. ch. 109.
_par. Ba). mqum a pexrson saek&ng to rvecord a cmayme to

S ,mkemafﬁdavitemugmfammiahmwmadmdwa

:, 1«9& £xom the pravinwas ci tiw Plat &ct. Mauae of the
_’ min.tstarial nature of the remdm:'a dutsee. however, it
| uppeara that. m a proper affidavit has bam suppuaa
ebwing thnt a eomayme cm witmn the pamraph l(b)
 exceptions (xu. Rev, Stat, 19‘7$. ch. 109, par. 1(b)), he
, ianﬂautm:ueewmmwrmr&aMozalmém
tha grounds t.hae it is not in compliance with tb;e mt.,
o mathetmxde:eﬂdeedainaaiwdtctemn'ﬂa
mm wbich he feals &ea not mply wM:h the m.at Act
mmch is mpmr&edhywhatheheliwes tobea ausgi.cioue
aﬂﬁ.ﬂav&t. ha ﬁ!wa!.d rwm.'d t.he &ocmont. :l.'t i.a. !wwevara
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his duty to notify the State's Attorney of suspected violaw -
tions of the Act. Ill. Rev. Stat. 1875, ch. 109, par. 10,

In response to your third question, it is my opinion
that a recorder would not be lisble for Gamages resulting from
his improper refusal to record a document unless his act.im
can be shown to constitute willful and wanton negligence.
Section 2-202 of the Local Governmental and Governmental
Employees Tort Immunity Act (Ill. Rev, Stat. 1975, ¢h. 85,
par.' 2-202) provides ss follows:

oot 3 B pLows Lo ot il tor s,

of any law unless such act oy mias&m matﬂ.a

tutes willful and wanton negligence,"

A recorder is a public enployee for purposes of section 2~202,
(111, Rev. Stat. 1975, ch., 85, par. 1202, 1206, 1-207.)
Therefore, a recorder iz immunce from guit in the absence of a
showing of willful and wanton negligence. Whether a particular
action, such as the improper refusal to record a deed,
constitutes willful and wanton megligence is a equestion of
fact.,

Very mw yoursa,

ATPTTORNEY GEENERAL




